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DOES CANADA’S ANTI-SPAM LEGISLATION (“CASL”)
APPLY TO YOUR ELECTRONIC MESSAGE?

CASL APPLIES — SEE “DOES A CASL EXEMPTION APPLY TO YOUR MESSAGE?”

“commercial
electronic message”
“computer system”

“electronic address” “commercial activity”

NO

!

CASL DOES NOT APPLY — OKAY TO SEND MESSAGE

TIPS

Commercial activity refers to:

¢ Anything that encourages participation in a “commercial activity”,
regardless of whether or not it is done in expectation of profit

e It is the particular activity, not the type of entity, that is determinative
(i.e. no carve out for not-for-profits, charities, and volunteer associations)
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Miler son C@SL DOES A CASL EXEMPTION
APPLY TO YOUR MESSAGE?

Business to Business Exemptions

IF YES TO ANY, YOUR MESSAGE
IS EXEMPT FROM CASL,;
OKAY TO SEND MESSAGE

IF NO TO ALL, EXEMPTIONS DO NOT
APPLY; PROCEED TO NEXT PAGE

=
=

Product and Service Exemptions

Other Exemptions

oW

Charity and Political Party Exemptions

TIP

Certain messages are exempt from the application of CASL.)

Personal Messages Exemptions

“personal

relationship”

“family relationship” M—I—Il.sormson
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DOES A CONSENT EXEMPTION APPLY
TO YOUR MESSAGE?

Is your message solely to:

IF YES TO ANY, CONSENT EXEMPTION APPLIES; OKAY TO SEND MESSAGE
IF CASL “INFORMATION” REQUIREMENTS ARE MET; PROCEED TO NEXT PAGE

IF NO TO ALL, CONSENT EXEMPTION DOES NOT APPLY

TIP

Certain messages are exempt from the consent requirements under CASL)

but must still meet information and unsubscribe requirements.
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WHAT ARE CASL “INFORMATION” REQUIREMENTS?

IF YES TO ALL, CASL “INFORMATION” REQUIREMENTS MET — PROCEED TO
EXPRESS CONSENT

IF NO TO ANY, CASL “INFORMATION” REQUIREMENTS NOT MET
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EXPRESS CONSENT

OKAY TO SEND MESSAGE

YES

Prior to ‘
July 1 ‘0-

NO NO NO

! ! !

DO NOT SEND MESSAGE — PROCEED TO IMPLIED CONSENT

TIPS

Request for express consent must set out:

* Purpose(s) for which consent is sought
« Statement that consent can be withdrawn

CASL requires opt-in consent.

Niiller
Thomson

Troy Baril | tbaril@millerthomson.com lawyers | avocats



http://www.millerthomson.com/en/our-services/anti-spam-casl
mailto:tbaril@millerthomson.com

MiS6mson C@SL

IMPLIED CONSENT

“existing
business relationship”

“existing non-
business relationship”

IF YES TO ANY, OKAY TO SEND MESSAGE (IF CASL “INFORMATION”
REQUIREMENTS ARE MET)

IF NO TO ALL, DO NOT SEND MESSAGE
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DEFINITIONS (From CASL and Regulations)

Commercial activity means “any particular transaction, act or conduct or any regular course of conduct that is of a commercial character, whether or not
the person who carries it out does so in the expectation of profit, other than any transaction, act or conduct that is carried out for the purposes of law
enforcement, public safety, the protection of Canada, the conduct of international affairs or the defence of Canada.”

Commercial electronic message means “an electronic message that, having regard to the content of the message, the hyperlinks in the message to content
on a website or other database, or the contact information contained in the message, it would be reasonable to conclude has as its purpose, or one of its
purposes, to encourage participation in a commercial activity, including an electronic message that:

a) offers to purchase, sell, barter or lease a product, goods, a service, land or an interest or right in land;

b) offers to provide a business, investment or gaming opportunity;

c) advertises or promotes anything referred to in paragraph (a) or (b); or

d) promotes a person, including the public image of a person, as being a person who does anything referred to in any of paragraphs (a) to (c), or who intends
to do so.”

Computer program means “data representing instructions or statements that, when executed in a computer system, causes the computer system to perform
a function.”

Computer system means “a device that, or a group of interconnected or related devices one or more of which,

a) contains computer programs or other data, and
b) pursuant to computer programs,

i. performs logic and control, and

ii. may perform any other function.”

Electronic address means “an address used in connection with the transmission of an electronic message to (a) an electronic mail account; (b) an instant
messaging account; (c) a telephone account; or (d) any similar account.”

Existing business relationship means “a business relationship between the person to whom the message is sent and any of the other persons referred to in
10(9) of the Act — that is, any person who sent or caused or permitted to be sent the message — arising from:

a) the purchase or lease of a product, goods, a service, land or an interest or right in land, within the two-year period immediately before the day on which
the message was sent, by the person to whom the message is sent from any of those other persons;

b) the acceptance by the person to whom the message is sent, within the period referred to in paragraph (a), of a business, investment or gaming opportunity
offered by any of those other persons;

c) the bartering of anything mentioned in paragraph (a) between the person to whom the message is sent and any of those other persons within the period
referred to in that paragraph;

d) a written contract entered into between the person to whom the message is sent and any of those other persons in respect of a matter not referred to in
any of paragraphs (a) to (c), if the contract is currently in existence or expired within the period referred to in paragraph (a); or

e) an inquiry or application, within the six-month period immediately before the day on which the message was sent, made by the person to whom the
message is sent to any of those other persons, in respect of anything mentioned in any of paragraphs (a) to (c).”

Existing non-business relationship means “a non-business relationship between the person to whom the message is sent and any of the other persons
referred to in 10(9) of the Act — that is, any person who sent or caused or permitted to be sent the message — arising from:

a) a donation or gift made by the person to whom the message is sent to any of those other persons within the two-year period immediately before the day
on which the message was sent, where that other person is a registered charity as defined in subsection 248(1) of the Income Tax Act, a political party or
organization, or a person who is a candidate — as defined in an Act of Parliament or of the legislature of a province — for publicly elected office;

b) volunteer work performed by the person to whom the message is sent for any of those other persons, or attendance at a meeting organized by that other
person, within the two-year period immediately before the day on which the message was sent, where that other person is a registered charity as defined
in subsection 248(1) of the Income Tax Act, a political party or organization or a person who is a candidate — as defined in an Act of Parliament or of the
legislature of a province — for publicly elected office; or

c) membership, as defined in the regulations, by the person to whom the message is sent, in any of those other persons, within the two-year period
immediately before the day on which the message was sent, where that other person is a club, association or voluntary organization, as defined in the
regulations.”

Family relationship means “the relationship between an individual who sends a message and the individual to whom the message is sent if those individuals
are related to one another through a marriage, common-law partnership or any legal parent-child relationship and those individuals have had direct, voluntary,
two-way communication.”

Personal relationship means “the relationship between an individual who sends a message and the individual to whom the message is sent, if those individuals have
had direct, voluntary, two-way communications and it would be reasonable to conclude that they have a personal relationship, taking into consideration any relevant
factors such as the sharing of interests, experiences, opinions and information evidenced in the communications, the frequency of communication, the length of time
since the parties communicated or whether the parties have met in person.”
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